











































































































Appendix
DARRP Program Core Laws and Mandates

Clean Water Act (CWA) establishes the basic structure for maintaining and restoring
waters of the United States, including coastal wetlands. The Act authorizes water quality
and pollution research, provides grants for sewage treatment facilities. sets water quality
and pollution standards, and establishes permit programs for water quality, point source
pollution discharge, ocean pollution discharge, and dredging and filling in wetlands. The
Act allows NOAA to seek (pursuant to delegated authority) damages to restore natural
resources injured as a result of the discharge of oil or hazardous substances.

Comprehensive Environmental Response. Compensation, and Liability Act (CERCLA)
authorizes the President to act on behalf of the public as trustee for natural resources
regarding the release or threatened release of hazardous substances in the environment.
This authority has been delegated to NOAA for resources for which the agency has
management or protective responsibilities. As such, the Act allows NOAA to seek
damages on behalf of the public to restore natural resources within the scope of its
trusteeship that are injured by the release of hazardous materials.

National Marine Sanctuaries Act (NMSA) authorizes the Secretary of Commerce to act
as a trustee for sanctuary resources, conduct response actions, and recover damages for
injury to sanctuary resources. NOAA has been delegated this trustee authority.

Oil Pollution Act (OPA) authorizes the President to act as a trustee for natural resources
and to recover damages to natural resources for the discharge or threatened discharge of
oil into navigable waters or adjoining shorelines. NOAA has been delegated this trustee
authority with respect to natural resources for which the NOAA has management or
protective responsibilities.

National Contingency Plan. The National Oil and Hazardous Substances Pollution
Contingency Plan, more commonly called the National Contingency Plan or NCP, is the
federal government's blueprint for responding to oil spills and hazardous substance
releases. It promotes overall coordination among the hierarchy of responders and
contingency plans. Among other things, it assigns responsibility for trust resources for
federal agencies. The latest revisions to the NCP were finalized in 1994 to reflect the oil
spill provisions of the Oil Pollution Act of 1990.

The Endangered Species Act (ESA) imposes a number of mandatory duties on the
Secretary of Commerce. First, the Secretary must list a species that is threatened with
extinction in all or a significant portion of its range and designate critical habitat for that
species. The Secretary must then develop recovery plans for listed species, and all federal
agencies, in consultation with the Secretary, must insure that any action that the agency
undertakes, authorizes, or funds not jeopardize the continued existence of any listed
species or result in the destruction or adverse modification of critical habitat.
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The Estuary Restoration Act of 2000 (ERA) establishes an interagency council, including
NOAA, to promote the restoration of estuary habitat; provide financial and technical
assistance for restoration projects: develop enhanced monitoring and research
capabilities: and monitor data coordination responsibilities.

The Executive Order on Great Lakes Restoration established a Great Lakes Interagency
Task Force (including NOAA) to address environmental and natural resource issues of
national concern and better coordinate the region’s sustainable development and
restoration.

The Fish and Wildlife Coordination Act (FWCA). as amended in 1964, requires that all
Federal agencies consult with the NMFS, among other agencies, when proposed actions
may result in modification of a natural stream or body of water. NMFS generally
provides information on how to reduce environmental impacts to anadromous, estuarine,
and marine fisheries and their habitats.

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and
Reauthorization Act of 2006 provides for the conservation and management of the
Nation’s fishery resources. The Acts also provide information to further the conservation
and enhancement of Essential Fish Habitat.

The Marine Mammal Protection Act (MMPA) was enacted for the purpose of ensuring
that marine mammals are maintained at, or in some cases restored to, healthy population
levels and providing jurisdiction over marine mammals to NMFS and Fish and Wildlife
Service (USFWS). USFWS has jurisdiction over sea otters, polar bears, manatees,
dugongs, and walrus while NMFS has jurisdiction over all other marine mammals.

The Protection and Conservation of Sea Turtles requires the Secretary of Commerce to
initiate negotiations with foreign governments whose commercial fishing operations may
adversely affect species of sea turtles that are the subject of DOC regulations and seek
agreements to protect such species.
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DARRP policy to include long-term stewardship costs in NRDA habitat restoration settlements

Long-term Stewardship Definition

Activities including monitoring and adaptive management that are necessary to maintain the flow of
ecological services for the period of time required in order to achieve full compensation of damages.
These activities include both physical asset and ecological management, While stewardship costs are
often covered by the potentially responsible party(ies) (PRP) through an initial period where habitat is
built, typically as a requirement of project permits, long-term stewardship refers to the period after
construction and after habitat has reached full function, but where the project has not yet produced its
full compensation value.

Long-term Stewardship Policies and Procedures

1. As adefault position, NOAA case team members will only agree to proposed settlements that
provide for actions or funding to cover long-term stewardship activities sufficient to ensure that
projects eventually achieve their expected compensation values. Achievement of these values
means maintaining the flow of ecological services at these sites for the number of years
required to realize the eco!ogicarl services required for full compensation.

2. The nature and amount of long-term stewardship required in a given case will be derived from
the DSAY madel or other method used to assess and quantify damages. Whatever method is
used, an explicit time period for compensation will be written in the settlement agreement.

3. Given that the general purpose of accounting for and recovering long-term stewardship costs is
to ensure the flow of ecological services over time through specific management and oversight
activities, these costs should be considered reasonable and necessary costs of restoration.

4. If a case team determines that it is necessary to forgo long-term stewardship in order to reach
an otherwise appropriate settlement, the case team coordinator may request, and the TMT
may grant, authorization to forgo this support. In considering such a request the TMT will ask
the case team to assess the likelihood of circumstances arising that may impair long term
project performance and what, if any, contingencies or other resources may be available to
address such circumstances.

5. NOAA case teams should consider the feasibility of developing relationships or agreements with
parties capable of performing long-term stewardship for multiple sites in a watershed or region
as a means of achieving economies of scale, broadly applying lessons learned and expertise
gained, and developing consistent monitoring and reporting,

6. This policy does not affect cases that have already settled or in which the Trustees have
progressed in negotiations with responsible parties to the point that consideration of long-term
stewardship would be considered an unexpected or inflated demand.
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Effective June 1, 2014, and until further notice, the DARRP TMT adopts the following policies and
procedures regarding recovering long-term stewardship costs in habitat restoration settlements.
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Appendix D. Current List of Regulatory Authority and Agency Delegations

Number: DOO 10-15

UNDER SECRETARY OF COMMERCE FOR OCEANS AND ATMOSPHERE AND
ADMINISTRATOR OF THE NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

Effective Date: 2011-12-12

The following functions regarding response to releases of hazardous substances or discharges of
oil, and the resulting claims for damages to natural resources, as authorized by the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), as
amended, (42 U.S.C. §§ 9601-9675), and the Federal Water Pollution Control Act, as amended
(33 U.S.C. §§ 1251-1387), and delegated to the Secretary by E.O. 12580, (52 FR 2923, January
29, 1987), and the Oil Pollution Act of 1990, 33 U.S.C. §§ 2701-2762, and delegated to the
Secretary by E.O. 12777, 56 F.R. 5475, October 22, 1991

1.The functions of federal trustee of natural resources, including conduct of damage assessments,
assertion of damage claims, agreements to covenants not to sue, preparation of natural resource
restoration, rehabilitation, or replacement or acquisition plans, and expenditures of amounts
recovered as damages to restore, rehabilitate, replace, or acquire the equivalent of such natural
resources damaged or lost, as authorized by Sections 104(b), 106(a), 107(f), 111(b), 111(c),
111(i), and 122(j) of the Comprehensive Environmental Response, Compensation and Liability
Act, as amended. 42 U.S.C. §§ 9604(b), 9607(f). 9611(b), 9611(c), 9611(I), and 9622(j). and as
authorized by Section 311 (f) (5) of the Federal Water Pollution Control Act, as amended, 33
U.S.C. § 1321(f)(5), and delegated to the Secretary by Sections 1(c) and 5(d) of E.O. 12580 of
January 23, 1987, and as authorized by Section 1006 of the Oil Pollution Act of 1990 and
delegated to the Secretary by Sections 1(¢), 7(a)(2) and 10 of E.O. 12777 of October 18, 1991.



